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REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NOS. 5659-5660 OF 2002
Ms. K B.Saha & Sons Pvt. Ltd. ... Appel | ant .
VERSUS
M s. Devel opnent Consul tant Ltd. ...Respondent

JUDGMENT

TARUN CHATTERIJEE, J.

1. These two appeals are directed against the
comon final judgnment and order dated 18th
of May, 2001 of the Hi gh Court of Calcutta
passed in F. A Nos. 39-40 of 1999
affirm ng the judgnent and decree dat ed
11t h of Novenber, 1998 passed by the Asstt.

District Judge, 9th Court at Alipore, South
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24 Par ganas whereby the two suits nanely,
Title Suit No 19/92 and 39/92 filed at the

i nstance of the appellant were disnissed.

2. The facts leading to the filing of these

two appeals are narrated in a nutshell as

fol | ows:
M s. K. B. Saha & Sons Pvt. Ltd. (in
short "t he appel Lant™) br ought Title Sui t
No. 19/92 before the 9th Court of the
Asstt. District Judge, Al i pore, Sout h
24 Par ganas agai nst Ms. Devel opnent

Consultants Ltd. (in short "the respondent")

alleging, inter alia, that the appellant was

t he owner of Prem ses No. 28/ 8, Gar i ahat
Road, wi thin Police Stati on Lake in t he
district of South 24 Parganas (hereinafter

called "the suit property"). By a menorandum

dat ed 30t h of Mar ch, 1976, the r espondent
became a tenant in respect of a flat, as

fully described in Schedul e-A of the plaint,

in the sui t property (hereinafter call ed
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"t he sui t prem ses") for the

accomodat i on of a particul ar
Keshab Das and nenbers of his famly and for
no ot her purpose. The nmonthly rent was fixed
at Rs. 1100/-, which included the rent of
fixtures, fittings and parking place payabl e
i n advance by 5th of the current nonth for

which the rent becane due. The nonthly rent

resi denti al

of ficer M.

and ot her char ges wer e i ncreased

1210/ - from Sept enber, 1985.

al | eged t hat t he menor andum dat ed
Mar ch, 1976 specifically provi ded
the r espondent i nt ended to use
premn ses for any purpose ot her
provi di ng resi denti al acconmodat i on

named of ficer M. Keshab Das and nenbers of

hi s famly, t he r espondent woul d
seek a witten consent from t he
bringi ng the change of purpose by a notice.

3. By a letter dated 6th of March, 1992, the

respondent informed the appellant that M.

to Rs.

The appel | ant

30th of
t hat i f
t he sui t
t han
to its
have to
appel | ant
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Keshab Das had vacated the suit prem ses and

that it wanted to nmake repairs and to all ot

the sane to anot her enpl oyee to which the

appel | ant objected and replied by a letter

dated 12th of March, 1992 that the respondent

had no right to allot the suit prenmises to

anot her enpl oyee and, t her ef ore,
surrender t he same once vacat ed
M. Keshab Das. However, the appellant was

i nfornmed by the respondent that they woul d

not surrender the sui't premn ses and
carry out the repair work in it.

backdrop, the aforesaid Title Suit No. 19/92

was filed by the appellant for declaration

and per manent i njunction t hat as per

terns of the Menorandum of Agreenment dated

30th of March, 1976, the respondent had no

right to al | ot t he sui't premn ses
ot her enpl oyee after the same was vacated by

M. Keshab Das and nenmbers of his famly. By

an interim or der passed on 13th of

must

by

shal

In this

t he

to any

Mar ch,

1992 in the af oresai d sui t, t he Assi st ant
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District Judge, 9th Court at Ali pore had
passed an or der of i njunction restraining

t he r espondent from al I owi ng ot her
per son except M. Das to occupy the sui t
prem ses. This interimorder was nade fina

on 2nd of Septenber, 1992. On 18th of March

1995, a notice under Section 13(6) of the

West Bengal Prem ses Tenancy Act, 1956 (in

short "t he Act") was served on t he
respondent aski ng t hem to vacat e the sui t
prem ses and on failure of 'the respondent to

vacate the suit premises as desired in the

noti ce, anot her sui t was filed by the
appel lant being Title Suit No. 39/95 praying

f or ej ect ment of t he r espondent from t he
sui t prem ses. The af oresai d sui t was
br ought by t he appel | ant wi'th simlar

al l egations as contained in Title Suit No.
19/92 and it was alleged, inter alia, that
al t hough the respondent was bound to vacate
the suit prem ses after M. Das had vacated

the same, yet the respondent had not vacated
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the sui t prem ses and, t her ef ore, the

appel | ant was constrai ned to file t he

af oresaid sui t f or evi ction of t he

r espondent and danages and consequenti a

relief. The r espondent ent er ed appear ance

and cont est ed bot h t he suits by filing

witten statenents. I'n t he witten

statenents, it was t he def ence of t he

respondent that the respondent was in urgent

need of rented accommodation for its officer

and, t her ef ore, t hey hurriedly put their
si gnat ures on t he agr eenent dat ed 30t h of
March, 1976. The respondent further alleged

t hat t he t enancy was t aken by t hem for
provi di ng residenti al acconmodati on to its
of ficer M. Keshab Das who was only an
of ficer of t he r espondent and it was t he

respondent who was the tenant of the suit

prem ses and not the nanmed of ficer M.
Keshab Das. Ther ef or e, accordi ng to t he
respondent, even after the suit prem ses was

vacat ed by M. Das, the t enancy of the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 7 of 45
r espondent conti nued and it was stil
cont i nui ng. The al | egati on of the appell ant

that the respondent had no right to allow

another officer to occupy the suit prem ses

was m sconcei ved and basel ess. It was
further al | eged in t he witten statenents

that the respondent had dul y i nf or med the
appel | ant t hat t he enpl oyee of t he

respondent i.e. M. Das had |left the suit
prem ses and that they were going to all ot

the suit premises to another officer. It was

al so asserted t hat since it was t he
r espondent who was the t enant under the
appel | ant and pai d t he rent to t he

appel  ant, such tenancy was protected by the

provi sions of the Act. It was further the

case of t he respondent t hat t he t enancy
agreenent entered into by t he parties was
illegal and invalid and such an agr eenment

was agai nst t he Stat ute. Accordi ngly, in

both the witten statenments, the respondent

asserted t hat neit her any or der of
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i njunction could be passed agai nst them nor

could the suit be decreed in favour of the

appel | ant directing evi ction of t he

r espondent from t he sui t prem ses. By a
conmon judgnment dated 11th of Novenber, 1998,

the suits of the appellant were di sni ssed.

4. Feel i ng aggrieved by t he aforesai d
conmon j udgnent of the trial Court, two
appeal s wer e filed in the Hi gh Court at
Cal cutta, which came to be registered as FA

Nos. 39-40 of 1998. By the inpugned comon

j udgrent of t he Hi gh Court, the af oresai d

two appeal s being FA Nos. 39-40 of 1998 were

di sm ssed and two Special Leave Petitions

were filed against themin respect of which
| eave has al ready been granted.

5. W have heard the | earned counsel for

t he appel  ant and exam ned the judgnent of
court

the Hi gh Court as well as of the tria

and other materials on record. W keep it on
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record t hat none had appear ed for the
respondent despite our best efforts to bring
t he r espondent to appear bef ore us and
contest the appeals. We al so keep it on
record t hat in Vi ew of t he interim or der
granted by the Hi gh Court as well as by the
trial Court to t he ext ent t hat t he
respondent cannot be al | oned to bring any
of ficer other than M. Keshab Das to occupy
the suit premises, the respondent has kept
the suit premises under |ock and key w thout
any occupation of any officer in the same.
6. On a per usal of the pl eadi ngs of t he
parties, it is pellucid that the case of
the appellant in both the suits was based
on the nenorandum of | ease agreenent dated
30th of March, 1976. In this view of the
matter, it is expedient to reproduce sone
of t he rel evant Cl auses in the Tenancy
Agr eenent bet ween the parties bef ore we
proceed further with this appeal
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Accordingly, the relevant portion of the
menor andum dat ed 30t h of Mar ch, 1976 is
reproduced as under: -

"TH S MEMORANDUM OF AGREEMENT nmde this the
30t h day of March, one thousand nine
hundred and seventy six BETWEEN M's. K

B. Saha & Sons (Biri Merchants)

Limted, a body corporate
regi stered under the Conpani es Act,

1956 having its registered office

at 28/8, Gariahat Road within

P.S. Tol Il ygunge, Cal cutta-700 029

W t hin t he | ocal [imts of
Cor por ati on of Cal cutta

hereinafter called the | andl ords

(whi ch expressi on unl ess
repugnant-to t he context shal

i ncl ude its successors and

assigns) of the First Part AND

DEVELOPMENT CONSULTANTS PRI VATE LTD, a

body corporate regi stered under the

Conpani es Act , 1956 havi ng its
regi stered office at present at

prem ses No.24-B, Park street,

Cal cutt a, Wit hin P.S. Par k
Street, Calcutta- 16 hereinafter

call ed the tenant (which expression

unl ess repugnant to the context

shall include its successors and

assigns.) of the Second Part;

W HEREAS the party of the F I RST PART ,
the Landl ord hereof is the sole

owner and propri et or of
nmul tistoreyed bui | di ngs bei ng
Prem ses No. 28/8, Gariahat Road,
within P.S. Tol lygunge, Calcutta-29

10
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within t he | ocal [imts of
corporation of Calcutta AND WHEREAS

the said Landlord, party of the

first part hereof offered to |et

out flat No. 3 on the 2nd fl oor of

the sai d prem ses al ong with
fittings, fixtures and
installations therein at a tota

nmont hl y rental of Rs. 1100/ -

(Rupees One Thousand One Hundred)

only inclusive of rent of fittings

and fixtures and service charges

and parking space for one car AND
WHEREAS the party of the second

part hereof approached the party

of the first part hereof and

offered to it the said flat No.3

of the 2nd floor of the said

prem ses No, 28/ 8, Gariahat Road,

Cal cutta-29 for t he use and
occupation of its present Chief

Engi neer (Cenent) of the aforesaid

party M. Keshab Das and t he
nmenber s of hi s famly only
agreei ng and acceptingto the

aforesaid offer by the party of

the first part at a total renta

of Rs. 1, 100/ - ( Rupees One
t housand one hundr ed onl y)
inclusive of the rent of fittings

and fixtures, service charges and

par ki ng space for one car AND

WHEREAS t he party of the first part

hereof has agreed to let out the

said flat to the party hereto of

the second part for the use and
occupation of its present said

Chi ef Engi neer (Cenment) and his

fam |y menbers only AND WHEREAS t he

party of the first part agrees to

11
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fol

fol

gi ve vacant possession of the

sai d tenancy and the party of the
second part hereto agrees to take
possessi on of the said tenancy for
the use and occupation of the said
Chi ef Engi neer (Cenent)and his
fam ly menbers on First day of
April, 1976"

C ause-9 of the Agr eenent runs as
ows : -

"That the party of the second
part hereof agrees and undert akes
that the tenancy will be used and
occupied by its present officer
M. Keshab Das and nenbers of his
fam 'y for-residential purpose
only and for no other purposes.

If the tenant intends to use the
tenancy for occupation of any

ot her officer or enployees, it
will seek for witten consent of
the landlord and the | andl ord
shal | have the option to agree or
di sagree to give such consent™”

Clause 20 of the said agreenent is as
ows -

"That the tenant shall vacate and
del i ver vacant Khas possessi on of

the deni sed prem ses unto the
| andl or d on term nation or

12
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determ nation of the tenancy with
whol e of the fittings and effects
in as sound, perfect and clear
condition as they were at the
conmencemnent of t he t enancy
excepting natural wear and tear".

7. In view of the pleadings of the parties,
the fol | owi ng i ssues wer e franmed by the
trial court in Title Suit No.19 of 1992: -

1. Has the plaintiff any cause of
action for the suit ?
2.1s the suit maintainable inits
present formand in | aw?
3.Wasthe suit prenmises |let out
by the pl ai ntiff to t he
def endant for provi di ng
acconmodation to its particul ar
of ficer viz. M.Keshab Das ?
4.1s the plaintiff entitled to
get the decree as prayed for ?
5. To what relief, if any, is the
plaintiff entitled ?

8. In Title Sui t No. 39/ 95, the fol Lowi ng
i ssues were franed: -

1.1s the suit maintainabl e?

2. \Whet her the notice of ejectnent
is valid, | egal and
sufficient ? If so, was it duly
served upon the defendant ?

13
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3. Whet her the def endant is a
defaulter in paynment of rent as
al l eged ?

4. \Whet her t he def endant has
caused danmage to t he sui t
prem ses ?

5. Whet her t he def endant has
vi ol at ed t he terns of t he

menor andum of agreenent by not
vacating the premises after the
same havi ng been vacated by
M . Keshab Das ?

6. To what relief, if any, is the
plaintiff . entitled ?.

9. Consi dering the different clauses of the

| ease agreenment and on consideration of the

evi dence on record and t he contentions of
the | ear ned counsel for the parties, the
trial court finally cane to t he fol l owi ng

findings @ -

) The suit prem ses was | et out by the
appell ant to the respondent initially for
provi di ng accommodation to its particul ar
of ficer nanmely M. Keshab Das and nenbers
of his fanmily, which could not neanthat
the tenancy was created exclusively for
the acconmpdati on and residence of M.
Keshab Das and his fanmly only.

1) The tenancy was created in respect of the
suit prenises in favour of the respondent.

14
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I11) Since the tenancy was determ nabl e and
term nable by a | egal sufficient valid
noti ce under the Act to the respondent,
the respondent could be directed to vacate
the suit prem ses only on proof of the
grounds mentioned in Section 13(1) of the
Act .

I'V) Since the respondent was depositing rent
in the office of the Rent Controller,
Cal cutt a, the respondent was not a
defaulter in paynment of rent as a tenant
and therefore, not liable to be evicted on
the ground of default.

V) The respondent was a tenant in respect of
the suit premises although it was taken
exclusivel y for the benefit of the naned
officer and therefore, the named officer
M. '‘Das was only occupying the suit
premises on behal f of 'the respondent.

VI) Since, admttedly, the I ease agreement was

not regi stered, which docunent under
Section 49 of 'the Registration Act was
required to be registered, the sai d

agreenment was not adnissible in evidence.
VI1) The | ease agreenent, being an unregistered

docunent, coul d not be used to establish

that the suit premses was let out to the

r espondent only for t he pur pose of

occupation of its enployee M. Keshab Das

and the menbers of his fanmily for their

resi dential purpose and for no other

pur pose.

VII1) Fromthe agreenment, which could be seen as
a collateral evidence, the purpose of the
tenancy was clearly for residence and,
therefore, the question of violation of

15
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Cl ause (0) of Section 108 of the Transfer
of Property Act by the respondent in the
facts and circunstances of the case could
not arise at all.

10. On the aforesaid findings arrived at by

t he Tri al Court, bot h t he
di sm ssed and the Hi gh Court
lines had affirned the findings of the tria

court and held that no-ground was made out

by t he

appel | ant to evi ct the

fromthe suit prenises.

11. M. Sommat h Mukher j ee, the
counsel appeari ng on behal f
appel | ant submitted t hat
agr eenment (Ext:4) creating t enancy
nont h to nont h in respect
preni ses was not
regi sterabl e under Secti on
Tr ansfer of Property Act .

contended that the High Court as well as

the trial court were wr ong

wer e

t he same

r espondent

| ear ned
of t he
| ease
from
t he Sui t

conpul sorily

of t he

He al so

hol di ng

16
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t hat t he | ease agr eenment bei ng
unr egi stered docunment cannot be used to

establ i sh t he provi si ons made in
agreenment that the suit prem ses was |et

out to t he respondent only for
pur pose of occupation of the respondent’s

named of ficer M. Keshab Das and nenbers

of his famly and for no other purpose.

He further contended that since the | ease

agreenent /i n question was not required to

be regi stered, the prohibition contained

in Section 49 of the Registration Act was

not applicable. He 'al so contended in the
alternative that even if it was held that

t he | ease agr eenent in guestion
conpul sorily regi-strable, even then
purpose of letting specified in the |ease

agreement was a ‘collateral purpose’ and
accordingly, the | ease agreenent coul d be

| ooked into under the proviso to Section

49 of the Registration Act and al so that

the sai d term did not ext i ngui sh

17

an

t hat

t he

was

t he

t he
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tenant’s right under the Act. Lastly, he

cont ended t hat t he respondent
vi ol ated section 108(0) of the Transfer

of Property Act and, accordi ngly,
liable to be evicted under Section 13(1b)

of the Act. M. Mikherjee contended that

the | ease agreenment between the parties

was not illegal and against the statute.

had

was

In support of this contention

M . Mukherjee relied on a decision of this

Court in the case of Snt. Juthi ka Milick

& Anr . VS. Dr . Mahendr a Yashwant
Os. [AIR 1995 SC 1142] and he strongly

relied on par agr aph 42 of t he
deci si on whi ch says:

"As general proposition of |aw,
there can be no demur that there
is no estoppel against a statute.
The | anguage of Section 13 of the
Act makes it clear that only if
anything is found contrary in any
ot her | aw an order or decree for
the recovery of possession of any
prem ses shall be nade by any
court in favour of the I andlord
against a tenant. This wording is

18

Bal

sai d
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peculiar unlike nost of the Rent

Contr ol Legi sl ati ons wher e
contract to the contrary is also

envel oped in affording protection

to the tenants agai nst eviction.

In view of the | anguage of Section
13(1) of the Act, the parties have
freedom to contract out of
Section. In this case clause (1)

of the | ease-deed extracted above
stipul ates t hat t he heirs of
| essee will have no right to hold

after the death of |essee and they

have to deliver quiet, peacefu

and vacant possession within three
nonths after the demi se of the

original |essee. In other words,

the right has been made
speci fically not heritable."

12. In order to appreciate the subm ssions

made by M. Mikherjee, the | earned counse
appeari ng on behal f of the appe
woul d be necessary for us to
Section 107 of the Transfer of Property Act

whi ch woul d be, in our view, naterial for

renderi ng pr oper deci sion in this
Accordingly, Section 107 of the Transfer of
Property Act nmay be guot ed whi ch

under

| ant, it

| ook into
appeal
runs as

19
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"Lease how nade - A | ease of

i moveabl e property fromyear to
year, or for any term exceedi ng one
year or reserving a yearly rent,
can be nade only by a registered

i nstrument.

Al'l other |eases of inmmoveable
property may be nmade either by a
regi stered instrument or by ora
agreement acconpani ed by delivery
of possessi on.

Wher e a | ease of i moveabl e
property is made by a registered
i nstrunment, such instrument or,
where there are nore i nstrunents
t han one, each such instrument
shal | 'be executed by both the

| essor and the | essee.

Provi ded that the State Government
may from time to time, by
notification i'n the Oficia
Gazette, direct that |eases of

i moveabl e property, other than

| eases fromyear to year, or for
any term exceedi ng one year, or
reserving a yearly rent, or any

cl ass of such | eases, may be made
by unregi stered instrument or by
oral agreement without delivery of
possessi on.

13. Anot her section whi ch woul d al so be

material for us to decide this appeal is -

20
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Secti on 49 of t he Regi stration Act whi ch
runs as under

"Ef fect of non-registration of
docunents required to be registered
- No docunent required by Sec. 17
[or by any provi si on of t he
Transfer of Property Act, 1882 (4
of 1882) to be registered shall -
(a) affect any i moveabl e property
conpri sed therein, or
(b) confer any power to adopt, or
(c) be received as evidence of any
transaction affecting such
property or conferring such
power, unless it has been
regi stered
Provi ded t hat an unr egi st ered
docunent af fecting i moveabl e
property and required by this Act
or the Transfer of Property Act,
1882 (4 of 1882), to be registered
may be received as evidence of a
contract in a suit for specific
performance under’ Chapter 11 of the
Specific Relief Act, 1877 (3 of
1877), or as evidence of any
collateral transaction not required
to be ef fect ed by regi stered
instrument."

14. Having heard the | earned counsel for the

appel | ant and after goi ng t hrough the
j udgrment of the High Court as well as of the

trial court, we do not find any ground for

21
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whi ch interference can be mde with t he
j udgrment of the Hi gh Court. W nay note that

it was the case of the respondent before the

Hi gh Court t hat it was pr ot ect ed by the
provi sions of the Act and that it could not

be evi ct ed only because as per t he
agreenment, the tenancy was to be occupi ed by

one of its officers. The appellant, on the

ot her hand, as not ed her ei nabove, pl aced
reliance on the decision of this court in

Sm. Juthika Millick’s case [supra], to put

forth t he poi nt that t he r espondent was
bound to vacate the prem ses after the said

of ficer had | eft the prenises and relying on

Sm . Jut hi ka Mulick’s case [supra]l submtted

t hat the | ease agr eenent was not at al
contrary to the provisions of the Act and

that the parties were at liberty to contract

out of the Section delineating the various

grounds for eviction. W nay note at this

stage that in that decision, this court had

hel d that although the tenant was protected

22
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under the provisions of Section 13 of the
Act and such tenant could be evicted only
for one or nore grounds as provided in that
Act, the parties had the freedomto enter

into an agreement to take their case out of

t he provi si ons of t hat Secti on i.e. t he
parties were at liberty to contract out of

t hat section. Before we deal with t he
subm ssion of M. Mikherjee, |earned counse

appearing on behal f of the appel | ant, on
this question, we may | ook into the findings

arrived at by the Hi gh Court on this
guesti on. The Hi gh Court in the i mpugned

j udgrment has cone to a conclusion that the

deci si on in the case of Smt . Jut hi ka
Mul i ck’s case (Supra) cannot be of any
benefit to the appellant on the ground that

in Sm.Juthika Milick’s case, the respondent

had | eased out the premises in question in

favour of the | essee under a registered deed

of sal e wher eas in t he i nst ant case, t he
| ease deed was not regi stered. The Hi gh

23
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Court has observed that the | ease agreenent

bet ween t he parties was in ef f ect an
agreement for |ease of the suit prem ses and

was unregi stered. Relying on Section 49 of

t he Regi stration Act, t he H gh Court
observed that a docunent purporting to be a

| ease and required to be regi stered under
Section 107 of the Transfer of Property Act

is not admi ssible in evidence if it is not

regi stered. Proviso to Section 49, however,

provi des that although a | ease deed falling

under the provision of Section 107 of the

Tr ansf er of Property Act wil | not be
admi ssible in evidence if the sane is not

regi stered but t hat deed may be used as
evi dence of any collateral transaction not

required to be ef fected by a regi stered

i nstrument. Ther ef or e, t he Hi gh Court
observed that the question to be decided in

this appeal is whether the conditions noted

in the | ease deed could be | ooked into for

determ ning the question that the tenancy in
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guesti on would be used only for the purpose
of occupation of the named officer of the

respondent .

15. Section 49 clearly provi des
docunent purporting to be a

required to be registered under Section 107

will not be admi ssible in evidence if the
same is not regi st ered. Provi so
secti on, however, as not ed

provi des that an unregi stered | ease deed nay

t hat a
| ease and
to this

her ei nabove,

be | ooked into as evi dence of collatera
facts. M. Mikherj ee, | ear ned counsel for
t he appel | ant ar gued bef ore us t hat t he
tenancy in question was exclusively granted

for the benefit of the naned officer and his

famly and unl ess t he | andl ord gave hi s
consent, no other person could use it and

such condi tion in t he | ease agreenent is

admi ssi bl e for ascertaining the purpose of
allotting the suit prem ses which accordi ng

to the appellant is a collateral fact.

25
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16. Having heard the | earned counsel for the
appel | ant, we are of t he

deci si on of this Court in
Mul l'ick’s case [ supra]l, on

reliance was placed by the | earned counse

f or t he appel | ant is of no

appel | ant because as rightly pointed out by
the Hi gh Court, the said decision was based

on a regi stered deed of

Sm. Juthika Mulick”s case [supra], as noted

herein earlier, it has been held that the
| anguage of Section 13 of the Act nakes it

clear that notwithstanding anything to the

contrary cont ai ned in any
or der or decree f or t he
possessi on of any preni ses shall be made by

the court in favour of the |andl ord agai nst

a tenant on the grounds nentioned in that
section. It was further
vi ew of the |language of Section 13(1) of the
have freedom

Act, the parties

observed that in

Vi ew t hat t he
Smt . Jut hi ka
whi ch strong

hel p to t he

| ease. In

ot her | aw, an

recovery of
to contract

26




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 45

out of t he Secti on. In t he af oresai d
j udgrent of this Court, on whi ch strong
reliance was pl aced by t he appel | ant , t he

fact was that the predecessor-in-interest of

the respondents in t hat appeal | eased out
the prem ses in question in favour of one

Lal Bihari Mulick in a registered deed of

| ease at a monthly rental of Rs. 160/- and

the | ease deed contai ned a covenant that the

| ease was for the lLifetine of the | essee and

hi s hei rs, executors, admini strators,
representatives and the heirs nmust yield up

and del i ver qui et , peacef ul and vacant
possessi on of the deni sed prem ses Wit hin
three nonths fromthe date of death of the

| essee uncondi ti onally and wi thout any
obj ection what soever. It was further
stipul ated that they shall have no right to

handover the dem sed prenises after the said

peri od under any circunstances. The | essee

di ed on 16th of Decenber, 1970 and his heirs

did not deliver vacant possession in favour

27




45

http://JUDIS.NIC. I N SUPREME COURT OF I NDI A Page 28 of
of t he | essors or their successors in
interest and this necessitated filing of the

sui t f or evi ction of t he def endant s. In
t hat deci si on, t he mai n def ence rai sed in
the witten statenent was that the origina

| essee Lal Bihari Milick, having died on 16th

of Decenber, 1970, the regi stered | ease
dated 11th of July, 1966 shall fall under the

category of the West Bengal Prenises Tenancy

Act and t he tenants wer e resi di ng in the
deni sed premises with the said lessee nanely

Lal Bi har i Mul I'ick during hi s lifetime
became nonthly tenants under the plaintiffs

of that case by operation of |aw In view

of the aforesaid facts and considering the

fact t hat t he aforesaid deci sion of this
Court was render ed on t he basi s of a
regi stered | ease deed, we are of the view

t hat the sai d deci si on is clearly

di sti ngui shabl e from t he pr esent case
because of t he fact t hat in t he present

case, there was no regi stered deed of | ease
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nor was there any such covenant as nentioned

her ei nabove. Therefore, we do not find any

ground to pl ace any reliance on t he
af oresai d decision of this court.

17. As we have already noted that under the

proviso to Secti on 49 of t he Regi stration
Act, an unregi stered docunent can al so be
admitted into evi dence for a collatera

fact/coll ateral purpose, |let us now | ook at

the neani ng of "col lateral purpose" and then

ascertain whet her C ause 9 of t he | ease
agr eenent can be | ooked into f or such
col | ateral pur pose. In Har an Chandr a

Chakrvarti Vs. Kaliprasanna Sarkar [AI'R 1932

Cal 83(2)], it was held that the terns of a

conpul sorily regi strable i nst runment are
not hi ng | ess t han a transacti on affecting
the property conprised init. It was also

hel d that to use such an instrunent for the

pur pose of proving such a termwould not be

using it for a collateral purpose and that
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the question as to who is the tenant and on
what terms he has been created a tenant are
not collateral facts but they are inportant
terns of t he contract of t enancy, whi ch
cannot be proved by adni ssi on of an

unregi stered | ease-deed into evidence.

18. The High Court in the inmpugned Judgnent
relied on a decision of the Al lahabad Hi gh
Court in the case of Ratan Lal & ors. Vs.
Hari sankar & Or's. [AIR 1980 Al | ahabad 180]
to hold that since the appellant wanted to
extinguish the right of the respondent with
the hel p of t he unr egi stered t enancy, t he
same was not a collateral purpose. 1n Ratan
lal’s case [ supral, whi | e di scussi ng the
meani ng of t he term "Col | at er al Pur pose”
the H gh Court had observed as follows :-
"The second contention was that
the partition deed, even if it was
not registered could certainly be
| ooked into for a collatera

pur pose, but the collatera
purpose has a limted scope and
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neani ng. It cannot be used for the

pur pose of saying that the deed

created or declared or assigned or
l[imted or extinguish the right to

i movabl e property  .......... term
col | at er al pur pose woul d not
permt the party to establish any

of these acts fromthe deed."

19. In the case of Bajaj Auto Limted vs.

Behari Lal Kohli [AIR 1989 SC 1806] , this

Cour t observed t hat i f a document
i nadm ssi bl e for non-regi stration, al

terns are i nadmi ssi bl e i ncl udi ng t he
deal i ng with  andlord’s per mi ssi on to

tenant to sub-let. I't was also held in that

deci si on t hat if a decree purporting
create a |l ease is inadm ssible in evidence

for want of registration, none of the terns

of the | ease can be adnmitted in evidence and

that to use a docunent for the purpose of

proving an inportant clause in the lease is

not using it as a collateral purpose.

31
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Agai n this court in Rai Chand Jain Vs.
Chandra Kanta Khosl a [AIR 1991 SC 747]
reiterated t he above and observed in

par agraph 10 as under : -

. the | ease deed Ex. Pl dated
19th May, 1978 executed both by

the appell ant and the respondent
i.e. the landlady and the tenant,

Rai Chand Jain, t hough

unr egi stered can be consi dered for
col l ateral purposesand as such
the findings of the Appellate
Authority to the effect that the
sai d deed cannot be used for

col | ateral” purposes nanely to show
that the purpose was to lease out

t he deni sed prem ses
resi dential purposes of the tenant

only is not at al | | egal ly

correct. It is well settled that
unr egi stered | ease executed by
both the parties can be | ooked
into for collateral purposes. In
the instant case the purpose of
the lease is evident fromthe deed
itself which is as follows: "The

| essor hereby dem ses House No.
382, Sector 30-A, Chandigarh, to

| essee for residential purposes
only". This clearly evinces that
the property in question was | et
out to the tenant for
residence only...."

for

his
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20. In the case of Rana Vidya Bhushan Singh
Vs. Ratiram [1969 (1) w 86 (SO], t he

foll owi ng has been | aid down:

"“A docunent required by law to be
regi stered, if unregistered, is

i nadm ssi bl e as evidence of a
transacti on af fecting i movabl e
property, but it may be admitted

as evidence of collateral facts,

or for any collateral purpose,

that is for any purpose other than

t hat of cr eati ng, decl ari ng,
assi gni ng, I'imting or
extinguishing aright to immovabl e
property. As stated by Milla in

his Indi an Registration Act, 7th
En., at p. 189 :

"The Hi gh Courts of Calcutta,
Bonbay, Al |l ahabad, ‘Madras, Patna,
Lahor e, Assam Nagpur , Pepsu,
Raj ast han, Orissa, Rangoon and
Jammu & Kashnir; the former Chief
Cour t of Qudh; t he Judi ci al
Conmi ssi oner’ s Court of Peshawar,
Aj mer and Hi machal Pradesh-and the
Suprenme Court have held that a
docunent whi ch requires
regi stration under Section 17 and
whi ch is not admissible for want

of registration to prove a gift or
nortgage or sale or lease is
nevert hel ess adm ssible to prove
the character of the possession of
the person who hol ds under it."
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21. From t he principl es laid down
various decisions of this Court and the High
Courts, as referred to her ei nabove,
evident that :-

1. A docunent required to be registered is
not admi ssible into evidence under Section
49 of the Registration Act.

2. Such unregi stered docunent. can however be
used as an evi dence of col |l ateral purpose
as provided-in the Proviso to Section 49
of the Registration Act.

3. A col | at er al transacti on
i ndependent of, or di visible
transaction to ef f ect whi ch
requi red registration.

4. A col I ateral transaction must
transacti on not itself required
ef fect ed by a registered docunent
is, a transaction creating,
ri ght, title or i nt er est in

in

must
from

t he

be

to

etc.

i moveabl e
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property of t he val ue of one hundr ed
rupees and upwards.

5. If a docunent is inadm ssible in evidence
for want of regi stration, none of its
terms can be adnitted in evidence and that
to use a docunent f or t he pur pose of
proving an inportant clause would not be

using it as a collateral purpose.

22. In our view, the particular clause in

the | ease agreenent i'n guestion cannot be
call ed a col | at eral pur pose. As not ed
earlier, it i s the case of the appel | ant

that the suit prem ses was let out only for

t he particul ar named of ficer of t he
respondent and accordingly, after the sane

was vacat ed by t he sai d of ficer, t he
respondent was not entitled to allot it to

any other enpl oyee and was therefore, liable

to be evicted which, in our view, was an

i mport ant term form ng part of t he | ease

agreenent . Ther ef or e, such a d ause,
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nanely, Clause 9 of the Lease Agreenent in

this case, cannot be | ooked into even for

col l ateral purposes to cone to a conclusion

that the respondent was liable to be evicted

because of viol ation of Cl ause
Lease Agreenent. That bei ng the position
we are unable to hold that O ause 9 of the

Lease Agr eenent, whi ch is
unr egi stered, can be | ooked into

pur pose of evicting the respondent fromthe

9 of t he

adnmttedly

for t he

sui t preni ses only because t he r espondent

was not entitled to induct any other person

ot her than the naned officer in the sane.

23. Before we part with this Judgnent, |et

us deal with another ground, which the Hi gh

Court had al so t aken into consi derati on

Thi s is with regard to t he viol ation of

provi si ons of Secti on 108 (0)

of t he

Transfer of Property Act. Section 108 (0)

clearly provides t hat the Lessee

nmust not
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use or permt another to use the property

for a purpose other than that for which it

was | et out or | eased. Rel yi ng on
provi si on, t he | ear ned counsel for
appel | ant argued that since the purpose of

the | ease was for the use and occupation of

one of the officers of the respondent, after

t he sai d of ficer had vacat ed t he
prem ses, t he r espondent, by ref usi ng
handover the possession of the suit prenises

to the appellant and by giving the sane to

anot her officer, had viol ated the provisions

of Section 108 (o) of t he Tr ansfer
Property Act . Bef or e we deci de
guesti on, it is necessary for us

reproduce the finding of the Hi gh Court on
this aspect, which is as follows: -

"....Cause (O of Section 108 of
the T.P. Act touches the question
of user. This clause requires the
| essee to use the property as a
man of ordinary prudence woul d use
his property and not to use the
property, for any other purpose,
for which it is leased. In the

37
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i nstant case, fromthe tenancy
agreenment, what can be seen as a
collateral evidence is the purpose
of the tenancy and such purpose
clearly is f or resi dence.
Therefore, there is no question of
violation of Cause (0) of Section
108 of the T.P. Act by the
tenant/conpany in the facts and

ci rcunst ances of the case.”

24. W have carefully exam ned the aforesaid

finding of the H gh Court on the question of

viol ati.on of Section 108 (o) of the Transfer

of Property Act. In our view, the Hi gh Court

was justified in conmng to a conclusion that

since this was not a case of ‘ Change of
User’ within the meaning of Section 108 (0)

of the Transfer of Property Act, it could

not be held that the appell ant had viol ated

t he provi si ons of Section 108 (o) of t he
Tr ansfer of Property Act . Secti on 108(0)
requires the |l essee to use the property as a

nan of ordi nary prudence woul d use hi s
property and not to use it for a purpose

different to that for which it was | eased
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It is true that under Section 108 (o) of the

Tr ansfer of Property Act , ‘use of t he
property for the purpose other than that for

which it was | eased i.e. ‘Change of User’ is

not permtted. Ther ef or e, we have to
consi der whet her in t he backdr op of t he
facts of this case, violation of Cause 9 of

the | ease agreenent, even if it is held that

it can be | ooked into f or collatera

pur poses, ‘would be ‘Change of User’ or not.

In other words, we have to find whether the

expression ‘change of user’ woul d cover a
situation wherein the property is | et out
for a particular nanmed officer and for none

el se and despite this condition, the same is

given to sonme one else, or would it cover

and be limted to the cases where property

is | eased out for a resi denti al or non-
resi denti al pur pose or for a particul ar

busi ness and despite such express
condi tions, t he property is used for t he
pur pose other than the specifi ed. We are of
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the viewthat letting out or |easing out the

property for a particul ar naned of ficer
cannot be t he ‘ pur pose’ of letting. The
purpose of letting out would be residentia

or non-resi denti al or for a particul ar

busi ness etc.

25. The | ear ned counsel for t he appel | ant
pl aced strong reli ance on t he deci si ons of
this court in-Dashrath Baburao Sangal e and

ot hers Vs. Kashi math Bhaskar Data [AI'R 1993 SC

2646] and M Arul Jothi and another Vs. Lajja

Bal (deceased) and another [AIR 2000 SC 1122]

to suggest that the respondent had viol ated

Secti on 108( 0) of t he Tr ansf er of Property
Act. After carefully exam ning the aforesaid

decisions of this Court, we do not find any

support from t he sai-d deci si ons f or t he
pur pose of holding that the present case is

covered by the expression ‘Change of User’ as

used in Secti on 108( 0) of t he Tr ansfer of
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Property Act. In Dashrat h Babur ao
Sangal e’ s case [supra], the prenises was |et
out to the tenant for sugarcane juice business
whereas the tenant was using the prem ses for
selling cloth and readymade cl ot hes and on
this ground, it was held that he was liable to
be evicted on account of ‘change of user’
Simlarly, in M Arul Jothi’s case [supra],
the tenant was held liable for eviction when
the shop rented to himfor carrying on the
busi ness of radios, cycles, fans, clocks and
steel furniture was converted into a grocery
store despite a specific clause in the rent
agreenment forbidding the sane.
26. Therefore, in the present case, we are of
the view that although the prem ses was
| eased out excl usively for t he nanmed
of ficer of the respondent, the fact that
it was subsequent |y used for the
resi dence of some other officer of the

r espondent woul d not constitute ‘ change
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of user’ so as to be hit by Section 108

(o) of the Transfer of Property Act.

27. Before we part with this judgnent, we may

deal with a short subm ssi on

Mukherj ee that since the | ease agreenent
sinmplicitor a

in guestion was

agr eenent, whi ch is not

regi strable, the respondent-was liable to

be evicted even- under the provisions of

the Act. W& are unableto agree with this
contention of M. Mukher j ee
sinmpl e reason t hat for a decree

passed under the Act, the landlord has to

pl ead and prove one of t he

mentioned in Section 13 of the Act. Even
if we accept that the appellant had nade
out a case under Section 13(1b) of the

Act to the extent that the respondent was
liable to be evicted under Section 108(0)
of the Transfer of Property Act, in view

of our findings nmade herei nabove on that

of M.

t enancy

conpul sorily

for t he

gr ounds
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aspect, the appellant is not entitled to

a decree of eviction under the Act.

28. In Vi ew of our di scussi ons

her ei nabove, we are, therefore, of the view

t hat Cl ause 9 of t he Agr eenent ,
requires the r espondent to use the
premn ses only foor its particul ar
of ficer, can not be | ooked into even
col l ateral purposes and that the decision of
this court in Snt . Jut hi ka Mul lick’s
[ supra] woul d not be of any hel p to
appel | ant because in t hat case, the
deed was registered.
29. Secondl vy, we are of t he Vi ew
al though the suit prenises was | eased out
exclusively for the named officer of the
respondent, the fact that the respondent
sought to use it for sonme other officer
woul d not constitute " Change of

wi thin the neaning of Section 108(0) of

43
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the Tr ansf er of Property Act and
t her ef ore, t he r espondent cannot be
evicted for violation of the provisions of

Section 108(0o) of the Transfer of Property

Act .

30. No ot her point was raised by the |earned
counsel for the appellant and accordingly,
we do not find any nerit in this appea

and the appeal is therefore di sm ssed.

31.Since the suits have been di snissed and
no argunent was advanced in respect of 'the
ot her appeal i.e. the appeal in respect of
the injunction suit, the said appeal shal

al so stand di sm ssed.

32. Since the appeal s have been di sm ssed,
all the interlocutory applications, if any,
now pendi ng bef ore this Court have become

i nfructuous and accordi ngly, t hey are
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di sposed of as infructuous. There will be

no order as to costs.

New Del hi ;e J.
May 12, 2008 [ TARUN CHATTERIJEE]
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